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WE publish in this number two important cases upon fed- 
eral practice—one a decision of the Supreme Court of the 
United States in the case of The United States v. 
Boutwell, holding that in the absence of any statute war- 
ranting it, a mandamus against an officer of the govern- 
ment can not be revived against his successor ; and the other 
a well-considered opinion of district Judge Hopkins, of the 
Western District of Wisconsin, in the case of Main v. ‘The Sec- 
ond National Bank of Chicago, holding that a national bank 
can not be sued in one of the federal courts in a district other 
than that where it is established and does business, by the de- 
vice of getting service of process on its cashier. For the lat- 
ter opinion we are indebted to the learned judge himself. 





Municipal Bonds. 


In the U. S. Circuit Court for the Western District of Mis- 
souri an interesting case of Huidekoper v. Vernon County— 
Stephenson and Shippen for plaintiff and Stone for defendant— 
has just been decided. The suit was for collection of inter- 
est coupons from bonds proved to have been executed by the 
presiding justice and clerk of the county court and substituted, 
with the knowledge of the county agent, for other bonds reg- 
ularly issued about seven months previously, which were sur- 
rendered and destroyed at the time of substitution. The 
county held $300,000 of railroad stock, and the railroad was 
built through the county. The defendant claimed that the 
surrender and destruction of the old bonds by their holders 
released the county, and the issue and delivery of new bonds 
without any order of the county court were without authority 
and that the bonds were hence void. The court held that 
the said officials had the power to make such dona fide substi- 
tution, and further that by holding the stock, by levying and 
collecting taxes and paying interest, and by passing a reso- 
lution recognizing the new bonds and placing refusal to pay 
interest on other grounds, the substitution was abundantly 
ratified, and the county was estopped from making such de- 
fence. 





Involuntary BankruptcyWhat Residence within 
the District is Necessary to Give Jurisdiction. 


In the case of Re Johnson, in the United States Circuiy 
Court for the Western District of Missouri, it appeared that the 
debtor had formerly resided and carried on business in the east- 
ern district of Missouri for the longest period of the six months 
preceding the filing of the petition against him ; and that for 
the remainder of the six months next preceding the filing of | 
the petition, beiug a period of two months and a few days, 
and at the time of filing the same, he was dona fide residing 
and actually carrying on business in the western district of 





Missouri. Upon these facts a plea to the jurisdiction of the | 
court to entertain a proceeding in involuntary bankruptcy | 
was filed, and argued by Messrs. Lay and Belch for the debtor, | 
and by Messrs. Johnson and Botsford, contra. It was held, 





affirming the judgment of the lower court, by Ditton, J.— 


1, That the proceedings were properly commenced in the for defendants, 
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western district of Missouri, and that the district court of 
said district had jurisdiction to hear the same and to make an 
adjudication of bankruptcy. 

2. That the provisions of section 11 of the bankrupt act, re- 
quiring voluntary petitions in bankruptcy to be filed in the dis- 
trict where the petitioner has resided for the six months preced- 
ing the filing of the petition, or for the longest period of such 
six months, does not apply to proceedings in involuntary bank- 
ruptcy, and that the district court of any district in which the 
debtor may actually reside and do business at the time of filing 
the petition against him, has jurisdiction under the bankrupt 
act (sec. 39) to hear the cause and make an adjudication of 
bankruptcy. 





An Incident of the Chicago Fire—Remarkable Pres- 
ervation of Legal Papers. 


Among the cases decided last week by the Supreme Court 
of the United States is the case of Ephraim S. Sawyer v. Hen- 
ry Prickett e¢ ad. 

This case has had a very singular and remarkable history. 

In 1868 Sawyer filed a bill in the United States Circuit 
Court for the Northern District of Illinois, to foreclose a 
mortgage executed by Prickett to the Fox River Valley R. R. 
Co. and assigned to the plaintiff. An answer was filed by 
Prickett, a great deal of testimony was taken, and the case 
was argued and decided, and a decree was efttered by Judge 
BLODGETT, just previous to the great fire, dismissing the bill 
for want of equity. 

An appeal was taken by Sawyer, and at the time of the fire 
the clerk was copying the record for the supreme court. Af- 
ter the fire it was supposed that this case, like all the cases in 
the different courts held in Chicago, had been forever set at 


rest. The probability of even getting up the case for a re- 


| view by the supreme court was of a most shadowy kind. 


Mr. Bradley, the-efficient clerk, had given orders to the 
workmen engaged in removing the debris from the court-house 
ruins, to preserve all paper which might come to light in clear- 
ing away the brick and mortar, and, wonderful to relate, 
these workmen dug out and preserved, piece by piece, each 
paper that had ever been on the files of the court in this case. 

In making up a transcript for the supreme court it is the 
custom of the clerk to first make out a list of the different pa- 
pers on file, with the date of the file-mark, together with a 
minute of the docket entries. 

This minute was also found, and the clerk was thus enabled 
to see that every paper had been found and to easily restore 
the docket entries. 

Out of the many thousands of cases pending in the United 
States courts, we understand that this is the only one in which 
the complete case is preserved. 

The supreme court has now reversed the case. It looks 
like a miraculous preservation for the purpose of reversal. 

The counsel engaged in the case were Mr. Frederic Ullmann 
for complainant, and Messrs. Miller, Van Arman and Lewis 
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The Pacific Railroad Tax Case. 


We publish in this number an important decision of the Su- 
preme Court of the United States in the case of The Pacific 
R. R. Co. v. Maguire, determining that an act of the legisla- 
ture exempting from taxation a ‘‘ railroad,’’ is violated by 
a subsequent constitutional ordinance imposing a tax upon its 
gross earnings: It is proper that we should here take occa- 
sion to correct what seems to be a gross misunderstanding in 
regard to the effect of this decision. One of the St, Louis 
daily papers has stated that this decision goes to the extent of 
declaring the tax imposed by the constitutional ordinance of 
1865 on the Pacific, the North Missouri, and the St. Louis and 
Iron Mountain railroads utterly void. The court determined 
no such question, nor is the validity of the ordinance in ques- 
tion touched upon at all in the opinion which we elsewhere 
publish, except in so far as it conflicts with a previous legisla- 
tive contract between the state and the Pacific Railroad Com- 
pany. On the contrary, in the very recent case of The North 
Missouri R. R. Co. v. Maguire, the Supreme Court of the 
United States (opinion by Mr. Justice CL1rFFoRD) has expressly 
affirmed the validity of this ordinance. This opinion we 
shall probably publish at an early day. 

The history of this litigation is briefly as follows: ‘The 
cases of The North Missouri R. R. Co. v. Maguire and The 
Pacific R. R. Co. v. Maguire were argued together before the 
Supreme Court of Missouri at its March term, 1872. ‘The 
former will be found reported in 49 Mo. 490, and the latter 
in 51 Mo. 142. The substantial question insisted on 
in behalf of the railroad companies in the Supreme 
Court of Missouri was that the constitutional ordinance 
of 1865, assessing a tax upon the gross earnings of these 
companies until 1868 of ten per cent., and thereafter of 
fifteen per cent., exceeded the general taxing power of the 
state and was repugnant to the constitution of the United 
States and void. The Supreme Court of Missouri, however, 
held in each of these cases that the constitutional ordinance 
in question was valid. In the Pacific Railroad case the addi- 
tional point was ruled that there was nothing in the act of Feb- 
ruary 10, 1864, which amounted toa contract limiting the 
right of the state, through a constitutional ordinance, to im- 
pose the tax in question. These cases were taken by writ 
of error to the Supreme Court of the United States, 
where, as we have before stated, the case of The North 
Missouri R. R. Co. v. Maguire (49 Mo. 490) was affirmed, 
Mr. Justice CLirrorp delivering the opinion. The Pacific 
Railroad case, however, stood upon a ground somewhat dif- 
ferent. In that case, as will be seen from the opinion which 
we elsewhere publish, the legislature, by an act passed in 1852, 
exempted the ‘‘railroad’’ from taxation until it should de- 
clare a dividend, or, in case of failure to declare a dividend, 
until both its branches should have been completed for two 
years. The Supreme Court of-the United States hold that 
the particular assessment in question having been levied be- 
fore the road had been completed for two years, and before it 
had declared a dividend, was void, and that the constitutional 
ordinance afforded no warrant for this assessment, because in 
so far as it impaired the legislative contract it was invalid. 
The question of the effect of the exemption from taxation 





enacted by the act of 1852 was not raised at all in the Su- 
preme Court of Missouri, but was urged for the first time in | 





the Supreme Court of the United States ; and as this was the 
only question passed upon in the latter court, it is seen the 
final decision, while it reverses as to the result, yet it in no 
sense overrules any position taken by the court below. If, 
however, the opinion of Mr. Chief Justice WarrE had pre- 
vailed, it would have precisely overruled the case in the court 
below: These cases, then, stand this way: The tax-collector 
may now go on and collect of the North Missouri Railroad 
Company the full tax authorized by the constitutional ordi- 
nance of 1865; and he may collect the same tax of the Pa- 
cific Railroad Company from the date of its first dividend, or 
from the date at which time both its branches had been com- 
pleted to the state line for two years. 

We regret to state that although we endeavored to get the 
full opinion in the Pacific Railroad case in time for publica- 
tion in this issue, we have been obliged to print it as it ap- 
peared in one of the St. Louis papers. It is believed that an 
immaterial portion toward the close of the opinion is omitted. 





Liability for Loss of Property through Deviation 
from Terms of Contract—Proximate and Re- 
mote Cause. 

We find in advance sheets of 23 Ohio State Reports, sent 
us by the publishers, Messrs, Robert Clarke & Co., of Cincin- 
nati, the interesting case of Daniels v. Ballentine, p. 532, 
presenting a very clear discussion of the above question. The 
defendants contracted to tow the plaintiff's barge, by means 
of a steam tug, from Bay City, Michigan, to Buffalo, New. 
York. After the voyage had been commenced and been 
partly performed it was voluntarily suspended and delayed by 
defendants, the barge during the delay being exposed to none 
of the perils peculiar to the voyage. After the voyage was 
resumed, and while it was being duly prosecuted, a storm was 
encountered by which the barge was lost. Upon these facts 
it was held that the defendants, by the mere fact of the de- 
lay, did not become responsible for the loss of the barge, al- 
though the delay was unreasonable and unnecessary, and al- 
though, as the event proved, the barge, but for the delay, 
would probably have been safely towed to its place of desti- 
nation. In such case the storm must be regarded as the prox- 
imate, and the delay as only the remote, cause of the loss. 

Mr. Justice SronE, who delivered the opinion of the court, 
after discussing at some length the general principles applica- 
ble to the question of proximate cause of damage, said: ‘In 
the present case the route which defendants were necessarily 
to pursue in the performance of their contract, lay through 
Lakes Huron and Erie, and the rivers or straits connecting 
those waters. The delay is said in argugment to have occurred 
in the St. Clair river. The record is silent upon this subject, 
but it appears that the voyage was, for the time, wholly sus- 
pended. After the delay, the barge was again taken in tow, 
and the voyage was resumed. It is, perhaps, fairly to be in- 
ferred that the barge was, in the meantime, in a place of safe- 
ty, but upon this subject it is sufficient to say that it does not 
appear nor is it claimed that it was exposed during the delay 
to any of the perils incident to the voyage. Nor does it ap- 
pear from any fact or circumstance in the case, that there was 
any reason to apprehend that the perils to be encountered in 
completing the voyage would be increased by the delay. No 
fault is imputed to the defendants in resuming the voyage at 
the time they did, and it does not appear that in anything 
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which subsequently occurred they failed in any respect in the 
performance of their duty. The storm which caused the loss 
of the barge was encountered after the delay and while the 
voyage, after it had been resumed, was being duly prosecuted. 
As the event proved, the storm would not have been encoun- 
tered if no delay had occurred, but this was merely a fortuit- 
It was not a consequence which “‘ arose naturally, 
i. ¢., according to the usual course of things,’’ from the par- 
ticular breach of contract complained of. Hadley v. Baxen- 
dale, g Exch. 341. The two events had, in the nature of 
things, no natural or necessary connection. It was, for aught 
that appears, as reasonable to expect that the delay would be 
the means of avoiding extraordinary peril in the further pros- 
ecution of the voyage as it was to expect a contrary result. 
And while it is true, as the event proved, that the storm which 
caused the loss would not have been encountered if there had 
been no delay, it is at the same time evident that if the delay 
had been greater, and the default of the defendants in that 
respect more flagrant than it was, the same favorable result 
would have followed. 


ous result. 


*« The delay, therefore, can not be regarded as the proximate 
cause of the loss. It constituted a breach of the contract, 
and for any injury naturally resulting therefrom the defend- 
ants were clearly responsible; but except by a conjunction, 
which there was no reason to anticipate, and which was 
merely fortuitous with a subsequent event, it had no agency 
in causing the loss of the barge. Of that loss the storm was 
the proximate and sufficient cause. Morrison v. Davis, 20 Penn. 
St. 171; Denny v. N. Y. C. R. R. Co., 13 Gray, 481 ; Rail- 
road Co. v. Reeves, 10 Wall. 176. 

“*It is contended, however, on behalf of the plaintiffs, that 
the defendants are responsible on another ground. The de- 
lay, it is said, constituted in law a deviation which would 
have discharged the underwriter if the barge had been in- 
sured ; and assuming that the defendants would, in that case, 
in the further prosecution of the voyage, have taken upon 
themselves all the risks covered by the policy, it is claimed 
that the plaintiffs, being their own insurers, are entitled to all 
the remedies they would have had if the barge had been in- 
sured by others. 


‘* A deviation has, it is true, in some circumstances the ef- 
fect to put an end to the contract of insurance, but in such 
cases the underwriter is discharged, not because the risks are 
increased, but because they are not the risks he contracted to 
assume. So long as the risks are varied, it is wholly imma- 
terial whether they are increased or not. If, then, the de- 
fendants are responsible on the ground contended for, they 
would be equally responsible although it should be made 
clearly to appear that if there had been no delay, the same or 
even a worse storm would have been encountered. In short, 
the plaintiffs would in that case be enabled, by reason of the 
delay, to recover the value of the barge without averring, or be- 
being able to aver,. that the delay caused the loss or operated 
in any way to their injury. The delay occurring, they would 


thus, without cost, secure the benefit of an insurance for the 
remainder of the voyage. 

‘*If the barge had been insured against the peril by which 
its loss was occasioned, and it could be shown that the insurer 
was discharged by reason of the delay, a different question 
would have been presented. 


In such case, the facts being 
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known to the defendants, the loss of the policy might well be 
held to be the proximate consequence of their wrongful con- 
duct, but in such case the ground of the action would not be 
the loss of the barge, but the discharge of the underwriter, 
by reason of which the plaintiffs were deprived of the indem- 
nity which they would otherwise have been able to obtain.’’ 





Taxation for the Payment of Railway-Aid Bonds 
—Effect of Legislative Restriction onthe Power 
of Taxation. 


The case of The State ex re/. Aull v. Macon County, which 
we publish on another page, presents an interesting feature in 
the great volume of litigation which has grown out of the 
bonds of municipal corporations issued in aid of railway en- 
terprises. The opinion of Mr. Justice ADAMs presents the 
single question in the case ina clear light and with commend- 
able brevity. The case simply was that the special act under 
authority of which the bonds in suit were issued, and which 
was recited on the face of the bonds as the authority for their 
issuance, and thus brought to the notice of the purchaser, 
restricted the amount of tax which should be levied in any 
one year for the purpose of paying the bonds, to one-twentieth 
of one per cent. upon the assessed valuation of the taxable 
property in the county. The county court had shown no dis- 
position toward repudiation, but had exercised its power of 
taxation for the purpose of meeting the principal and inter- 
est of these bonds to the full extent of the grant of power 
to tax in the special act authorizing their issuance, and by 
so doing had succeeded in paying the interest from year to 
year, and also in providing a fund of $12,500 towards the 
liquidation of the principal. Having done this, they had 
exhausted their power, until the return of the period for ap- 
portioning a tax for the subsequent year. This being their 
position, it would seem that nothing could be plainer than that 
a mandamus would not lie tocompel them to do what the law 
expressly restrained them from doing. 


The general statute referred to by the court confers a general 
and unrestricted power of taxation for the purpose of paying 
the principal and interest of county bonds issued in aid of rail- 
ways, in the following terms: ‘‘ Any county court or city which 
has heretofore subscribed to the capital stock of any railroad 
in this state shall be entitled to the privileges and subject to 
the liabilities of other stockholders in such company, and the 
county court or city council shall have all the rights and pow- 
ers to provide funds to pay such subscription, as are granted 
to county courts and cities by this act, and may levy a special 
tax to pay the interest on their bonds, or to provide a sinking 
Jund to pay the principal.’’ Revised laws 1855, p. 429, § 34. 
It will be seen that the court does not stop to discuss the ef- 
fect of this statute. The principle that a special statute, op- 
erating particularly upon a given subject matter, excludes the 
operation of a general statute, where the two are inconsistent 
with each other, isso elementary and familiar that the learned 
judge doubtless deemed it unnecessary to direct particular at- 
tention to it. 

What, then, is the s/atus of the dona fide purchaser for 
value before maturity of these bonds? It is simply a case 
where, at the time he purchased the bonds, he was charged 
with notice by a recital on their face of a restriction on the 





power of taxation granted for the purpose of securing the 
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payment of the principal and interest of the same. Having 
such notice, it was manifestly incumbent upon him, as a pru- 
dent man, to consult the records of the county and ascertain 
therefrom the amount of bonds of this particular series which 
had been issued, as well as the assessed valuation of the tax- 
able property of the county, and from these data to compute 
the probabilities of the county court being able, with its 
power of taxation for this particular purpose thus restricted, 
to meet the yearly interest, and in five years to raise a sink- 
ing fund sufficient to pay the principal. Having received 
adequate notification of the restriction on the power of tax- 
ation subject to which these bonds were issued, it can not be 
claimed that this decision works any fraud against the inno- 
cent purchaser, but it would rather seem to be a case where 
the rule of caveat emptor applies in its full extent. 





| State ex rel., etc., v. Macon County Court, 41 Mo. 453, that 


the subscription to the stock of the Missouri and Mississippi 
Railroad Company, in pursuance of which these bonds were 
issued, was a valid subscription. It is hence urged that these 
bonds went out to the money-markets of the world impressed 
in a peculiar manner with the sanction of the highest tribu- 
nal of the state, and that the present decision, ignoring the 
effect of the former, virtually repudiates them. It is thought 
that this is an entire misapplication of the case in 41 Missouri. 
That case, as we read it, simply decided that the charter priv- 
ilege of receiving the subscription without a vote of the people 
was not repealed by a subsequent constitutional inhibition 
against such subscriptions, and that this particular issue of bonds 
was not rendered invalid by reason of such an inhibition. In 
the first sentences of the opinion in that case, delivered by Mr. 


There appears to be nothing in this opinion, or in the con- | Justice WAGNER, the 13th section of the charter of the Missouri 
duct of the Macon County Court, which savors of repudia- | and Mississippi Railroad Company is quoted. ‘That section 


tion. 


The amount of bonds of this series which was issued | contains the very limitation on the power of taxation for the 


subject to this restricted power of taxation may have been, and | payment of these bonds, which is held to constitute a defence 


doubtless was, improvident. 


wealth of the county which would accrue from the comple- 
tion of the road in favor of which the bonds were issued, as 
well as from other causes. . But the bonds will no doubt be 
paid. If, however, they are not again funded, and if no 
further legislation is obtained increasing the power of taxation 
applicable to them, their liquidation will take time, and the 
bondholders who have purchased these securities hastily and 
improvidently must wait. 

The Macon county case would seem to be a much stronger 
case than that of Carroll County v. Reynolds, which it cites 
and relies on. 
county warrants, issued to meet the current expenses of the 
county, and which the holders of them, in the first instance, 
were probably compelled to take or take nothing, and:the re- 
striction upon the power of taxation was by a general law. 
There would seem to be a hardship in that case, consisting in 
the fact that the county supervisors were upheld in exhausting 
their power of taxation to meet ‘‘ current expenses ’’ accruing 
while ‘‘ current expenses’’ already accrued were for the time 
being repudiated—as though a man is under a greater obliga- 
tion to provide the means of paying a debt which he expects 
to contract to-morrow than to pay one which he did contract 
yesterday. But in the Macon county case the purchasers of 
the bonds were notified in a peculiar manner of the infirmity to 
which they were subject, and the fact that the power of taxation 
granted in the particular instance has proved inadequate, 
works no injustice to them. They simply get what they bar- 
gained for—no more, no less. 

What the result of a case of this kind would be in case of a 
fraudulent assessment, whereby the taxable property of the 
county were rated below its real value, would seem to present 
avery different question, and one where the bondholders 
would probably be entitled to relief upon principles of equity. 
No such question, however, appears to have arisen in the Ma- 
con county case. 

We understand that it has been stren:ously urged on behalf 
of the holders of the Macon county bonds that the present 
decision amounts to a judicial breach of faith, inasmuch as 
the Supreme Court of Missouri had decided in 1867 in The 


There the securities in question were ordinary | 


Doubtless the county judges | in the present action. 


overstepped the mark in estimating the increase in the taxable | could have any effect upon the present question, it operated 








So far, therefore, as that decision 


as an additional notice to the purchasers of these bonds that 
they were issued subject to the infirmity from which the bond- 
holders are now suffering. Besides, the court in the present 
case expressly declare the validity of these bonds, and that the 
circumstance of the issue having been excessive does not ren- 
der them invalid. There appears to be nothing in the opinion 
in the present case which excludes the idea that these bonds 
are valid and must be paid as soon as the limited taxing power 
granted for that purpose will permit. 
Effect of the War upon Deeds of Trust. 

The very important and interesting question of the effect 
of the late war upon deeds of trust given upon property situ- 
ated in one of the loyal states as a security for unpaid pur- 
chase-money, the borrower residing in one of the Confederate 
States, has just received an exposition in the Supreme Court 
of Missouri in the case of De Jarnette v. De Giverville. ‘The 
plaintiffs purchased from the defendants certain real estate in 
the city of St. Louis and gave their notes for the purchase- 
money, secured by a deed of trust. The notes were payaole 
in one, two, three and four years, the last becoming payable 
on the 30th day of April, 1861. They failed to pay the last 
note when due, and, in consequence, the property conveyed 
by the deed of trust was sold by the trustee on the gth of June, 
after publication of notice, as required by the deed. This 
action was brought to annul the sale and the deed made in 
pursuance thereof. It was alleged in the plaintiffs’ petition 
that all the notes were paid except that which matured on the 
30th of April, 1861, and that the plaintiffs were ready and 
willing to pay this also, but were prevented by a state of war 
existing at that time between the United States of America, 
of which Missouri was a part, and the Confederate States, of 
which Virginia was a part; and that the plaintiffs were, in 
1857 and in 1861, and during the whole of the war which 


| followed, citizens and residents of the county of Caroline, 


Virginia. By reason of the war existing it was alleged that 
the notice and sale under the deed of trust were fraudulent and 
void. It was averred that as soon as peace was restored the 
plaintiffs tendered to the purchaser of the land the amount 
due under the deed of trust, which was refused, and they 
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prayed that the deed made by the trustees under the sale of 
June 9, 1861, be set aside and annulled. To this petition 
the defendants demurred, assigning for causes of demurrer that 
the petition showed no cause of action ; that it appeared that 
at the time the default was made there was no suspension of in- 
tercourse between the citizens of Virginia and those of Mis- 
souri, and that even when the sale was made under the deed 
of trust there was no such suspension, and that there was no 
excuse for the non-payment of the note of the plaintiffs. The 
court below overruled the demurrer and gave judgment for | 
the plaintiffs, and the case was brought by writ of error to 
the Supreme Court for review. 


It is thus seen that the only substantial difference between 
this case and the case of The Washington University v. Finch, 
published in this journal (ave, p. 66) consists in the question 
whether a state of non-intercourse existed at the date of the | 
sale. But in the view the court take of the case, this ques- | 
tion becomes immaterial ; because it is held, upon the assump- 
tion that a state of non-intercourse did exist, that it did not 
invalidate the sale. The opinion of the court was delivered 
by Mr. Justice WAGNER—VoriEs and SHERWOOD, JJ., con- | 
curring, and ApAMs and Napron, JJ., dissenting. In the out- 
set it is fully admitted that ‘‘since the decisions in the Su- 
preme Court of the United States, in the cases of The Venice, 
2 Wall. 258, 274; Mrs. Alexander Cotton, 2 Wall. 404, 419; | 
Mauran v. Insurance Co., 6 Wall. 1, 14; The Ouachita Cot- | 
ton, 6 Wall. 521, 530-31 ; Hunger v. Abbott, 6 Wall. 532- 
35 ; Coppell v. Hall, 7 Wall. 542, 554; McKee v. The United 
States, 8 Wall. 163, 166; and The United States v. Gross- 
mayer, 9 Wall. 72—the question must be regarded as settled,. 
that the late war between the Confederate States and the 
United States was a public war, and a war not only between 
the respective governments, but between all the inhabitants 
of the one territory on the one side and all the inhabitants of | 
the other territory on the other side ; so that all the people of | 
each occupied the respective positions of enemies during the 
continuance of the war.’’ 


The court, however, rest their conclusion that the inter- 
vention of a war before the last note became due, which made 
intercourse unlawful between the grantor and grantee in the | 
deed of trust, did not operate to suspend the power of the 
latter to sell, upon the familiar principle that while an alien 
enemy can not sue a friendly citizen in the courts of the lat- 
ter’s country, yet that no reason or policy forbids judicial pro- 
ceedings against an alien enemy in favor of a friendly citizen, 
and hence, that while an alien enemy may not sue, yet he is 
liable to be sued. This doctrine is enforced and illustrated by 
the following authorities: Mixer x. Sibley, 53 Ill. 61; Dorsey 
v, Kyle, 30 Md. 512; Thomas v. Mahone (Kentucky Court | 
of Appeals), 12 Am. Law Reg. N. S. 433; Crutcher v. Hord, 
4 Bush, 363; McVeigh v. United States, 11 Wall. 259. The 
court distinguished this case from that class of cases repre- 
sented by Dean v. Nelson, 10 Wall. 158, and Ludlow v. Ram- | 
sey, 11 Wall. 581, where the mortgagee had been driven by | 
military force within the confederate lines. | 


Having rested the conclusion of the court upon this ground, | 
the learned judge proceeds to say: ‘‘ But there is another as- | 
pect in which this case must be considered, and which is real- | 


ly the principal point, and upon which I would have been sat- | 
isfied to have placed it had not the counsel for the defendants | 


versity v. Finch, 1 Cent. Law Jour. 66. 
| quotes at length from the opinion of Mr. Justice MILLER in 
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in error, plaintiffs in the court below, insisted in their briefs 
that the war produced an entire suspension of all proceedings 


| whatever between the citizens of the respective sides, and 


avoided all judicial process. The sale was made under a deed 
of trust comtaining an agreement that in default of payment 
when the notes matured, the trustee, upon giving the requi- 
site notice, should proceed to sell the property to satisfy the 
debt. It contained a power coupled with an interest, which 
was irrevocable in its character, and when the contingency 
arose calling forth its execution, the trustee was authorized to 


| execute it regardless of the status of the grantors at the par 


ticular time. So, as far as the authority of the trustee was 


| concerned to go on and make a sale of the property in satis- 


faction of the debt, it made no difference whether the grant- 
ors were in the confederate lines or in the jungles of India, or 
even if they were dead. It may be conceded that they were 
in a place or in a condition where it was physically impossi- 
ble for notice to reach them, but that would not alter the 
case, as the notice was not designed to be given for their ben- 
efit in the sense of notice to them. It was intended to notify 
the community that the sale would take place, in order that 
bidders might be present to purchase the property.”’ 

This position of the court is illustrated by Beatie v. Butler, 
21 Mo. 213, where the grantor in a mortgagee with power of 
sale died before the sale, and it was held that the sale was 
nevertheless valid. The opinion then cites as directly in point 
the case of Harper v. Ely, 56 Ill. 179, and Washington Uni- 
Judge WAGNER 


the last named case, and declares that it presents an argument 
unanswerable, and so remarkably clear and satisfactory that 
nothing remains to be added. The judgment of the court be- 
low was therefore reversed and the petition dismissed. 

In this connection it may be interesting to note what ap- 
pears to be the chief argument adduced in opposition to the 
conclusion reached by the court in the case here considered. 


|The whole force of it was given in a few sentences in the brief 
‘drawn by John E. Jones, Esq., of St. Louis, and filed by 


Hon. W. H. Letcher, of. Virginia, in the Washington Uni- 
versity case, supra : 

‘*It is contended that the deed of trust in this case contain- 
ing a power of sale and providing the manner of giving no- 
tice, is not within the rule laid down in the cases heretofore 
decided by this court. But there is no ground for the dis- 
tinction sought to be made. In the first place, the sale could 
only be made when the notes became /azefu//y due and paya- 
ble and default was made in the payment of the same. But 
the notes had not become due and lawfully payable, for the 
law intervened and prohibited the debtor from paying and the 
creditor from receiving, and how can it be that the notes are 


| payable lawfully? If the money had been. forwarded by the 


debtor and it reached him, he could not have applied it to 
payment of the notes, but should turn it over to the district 
attorney, whose duty it was made especially to enforce the 
proclamation of the president. The debtors were no way in 
default. No laches can be imputed to them. The law inter- 
fered and prevented the payment, and the statute of limita- 
tions would not run under such circumstances. Hunger v. 
Abbott, 6 Wall. 532. Are they at fault for not doing what 


| the law would not permit them to do? Is it necessary to do 


more than to state the proposition ?”’ 
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This language certainly presents a strong argument and one 
which might well give rise to doubts and dissenting views. If 
the intervention of a war made it unlawful for the debtor to 
pay and the creditor to receive, how can it be said that the 
debtor was in default? And if the debtor was in no default, 
how can it be said that the event had transpired which war- 
ranted the trustee in executing the power of sale? 

The cases of De Jarnette v. De Giverville, and ‘The Wash- 
ington University v. Finch, give additional strength to deeds 
of trust in Missouri as securities for money lent, and possess 
peculiar interest to those seeking to invest money on real-es- 
tate security in this state. 








Taxation of Railway Earnings.—Legislative Ex- | 


emption from Taxation. 


THE PACIFIC RAILROAD COMPANY v. CONSTANTINE 
MAGUIRE. 


Supreme Court of the United States, April, 1874. 


1. Taxation of Railway Earnings—Effect of Legislative Exemption —The 
legislature of Missouri, by an act passed in 1852, enacted that ‘‘the Pacific Railroad 
and Southwestern Branch Raiiroad shall be exempt from taxation, respectively, until 
the same shall be completed, opened and in operation and shall declare a dividend, when 
the road-bed, buildings, machinery, engines, cars and other property of such complete 
road, at the cash value thereof, shall be subject to taxation at the ‘rate assessed by the 
‘state on other real and personal property of like value. * * * ‘“* Provided, 
That if said company shall fail for the period of two years after said rcads, 
respectively, shall be completed and put in operation to declare a dividend, 
then the said company shall no longer be exempt from the payment of the said tax,”” 
etc. By a constitutional ordimance adopted in 1865, it was ordained that ‘there shall 
be levied and collected from the Pacific Railroad [and certain other railroads) an an- 
nual tax of ten per centum of all their gross ipts for the portation of freight and 
passengers, * * * from the first of October, 1866, to the first of October, 1868, and 
fifteen per centum thereafter; which shall be d and collected in the county of St. 
Louis, in the same manner as other taxes are assessed and collected, and shall be ap- 
propriated by the general assembly to the payment of the principal and interest now 
due, or hereafter to become due, upon the bonds of the state and the bonds guaranteed 
by the state, issued to the aforesaid railroad companies,’ etc. Under this ordinance 
the defendant assessed in 1866 a tax against the Pacific Railroad Company of ten per 
centum upon its gross earnings before it had declared a dividend, and before two years 
from the date of its completion had elapsed. Upon these facts it is he/d : 

(1.) That the act of 1852 created a contract between the state and the railroad com- 
pany by which the railroad was exempt from taxation until it should declare a dividend 
on its capital stock, not, however, extending longer than two years after its completion. 

(2.) That the ordinance of 1865, imposing a tax of ten per centum upon the gross 
earnings before the road was completed and in operation, and before it had declared a 
dividend, was a violation of this contract, and that the levy for its enforcement was 
illegal . 

2. ——— Tax upon Gross Receipts.— A contract not to tax a railroad company 
or its property is broken by the levy of a tax upon its gross receipts fer the transporta” 
tion of freight and passengers. 


Concurring and Dissenting Opinions.—-The chief justice concurred in the result, 
but was of opinion that the assessment complained of was not a tax, but the exaction 
of payment of a debt due, and, as such, inconsistent with the act ef February 10, 1864, 
which was a contract between the state and the company. Mr. Justice CLirrorp and 
Mr. Justice Miter dissented on the ground that the act of 1852 did not exempt the 
company from the tax imposed by the ordinance 


In error in the Supreme Court of the state of Missouri. 
Mr. Justice Hunt delivered the opinion of the court. 


This is an action against a tax collector who levied upon prop- 
‘erty to collect a tax imposed by virtue of an ordinance adopted 
July 4, 1865, gs a part of the constitution of the state of Missouri. 
‘The action was tried by the circuit court of St. Charles county upon 
‘an agreed state of facts, and judgnient rendered in favor of the 
plaintiff below. An appeal was taken to the Supreme Court of 
Missouri, where the judgment in the circuit court was reversed, 
and judgment final was rendered to the effect that the tax was con- 
stitutionally and legally collectible from the company. From 
this judgment the company brings error to this court. 

The first question is this: By the acts organizing this company, 
and by the acts loaning the credit of the state, and the proceed- 
ings under the same, was an agreement created on,the part of the 
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| state that the Pacific Road should not be taxed;until it was built and 
| finished and had declared a dividend, and that for two years after 
| it was finished it should be liable to taxation only in common 


é 
| with other property in the state at the same rate? 


The right of taxation is a sovereign right, and presumptively 
| belongs to the state in regard to every species of property, and 
toan unlimited extent. The right may be waived in particular in- 
| stances, but this can only be done by a clear expression of the 
| legislative will. Tomlinson v. Branch, 15 Wall. 469; Tomlin- 
son v. Jessup, Ib. 454. 


The same authorities and many others referred to in those 
cases, show that when a contract of exemption from taxation 
is thus established it is binding upon the state, and the action 
of the state in the passage of the laws violating its terms will 
not be sustained. Osborne v. Mobile, 16 Wall. 481; Hum- 
phrey v. Pegues, 16 Wall. 247, where the cases are collected. 
The principles of the law are sufficiently settled. The real ques- 
tion arises upon their application to the facts in the case. 

By an act of March 12, 1849, the Pacific Railroad Co. was in- 
corporated with a capital of ten millions of dollars, for the pur- 
pose of building a railroad from the city of St. Louis to a point in 
the western line of Van Buren county. Authority was given to 
the counties through which it should pass to subscribe for the 
stock, and it was invested also with the powers usually conferred 
upon such companies. By an act passed February 22, 1851, it 
was enacted that when $50,000 had been collected of the capital 
stock and expended in the survey and construction of the road, 
| the bonds of the state to the same amount should be loaned tothe 


| road, and further loans were authorized not to exceed the sum of 


two millions of dollars. 

By an act of December 25, 1852, certain public lands were 
vested in the company, and the company were authorized to build 
a branch road to the western boundary of the ‘state south of the 
Osage river. Provision was made for the issue of an additional 
million of dollars of the bonds of the state to be used in aid of the 
work proposed, with precaution that subscriptions should have 
been made and should previously have been applied by the com- 
pany to amounts stated, and that the bonds should not be 
sold at less than their par value, and that the road should be com- 
pleted and put in operation within five years after the passage of 
the act. The twelfth section contained the- following provisions : 
“‘ The said Pacific Railroad and the Southwestern Branch Railroad 
shall be exempt from taxation respectively until the same shall be 
completed, opened and in operation and shall declare a dividend, 
when the road-bed, buildings, machinery, engines, cars and other 
property of such complete road, at the cash value thereof, shall 
be subject to taxation at the rate assessed by the state on other 
real and personal property of like value. .* * * ‘ Provided, 
that if said company shall fail for the period of two years after 
said roads respectively shall be completed and put in operation to 
declare a dividend, then the said company shall no longer be ex- 
empt from the payment of said tax, nor from the forfeitures and 
penalties in this section imposed. 

This act and its grants were accepted by an instrument under 
seal and filed with the secretary of state in compliance with the 
fifteenth section of the same act. : 

The road was completed and put in operation on the first day 
of April, 1866, but no dividend had been declared or paid when 
the levy in question was made, and two years had not elapsed 
from the completion of the road. On the fourth day of July, 1865, 
the present constitution of Missouri, together with an ordinance 
known as the railroad ordinance as a part thereof, went into effect. 
The provisions of the ordinance pertinent to this case are as fol- 
lows : 

SECTION 1. There shall be levied and collected from the Pacific 
Railroad, the North Missouri Railroad Co., and the St. Louisand 
Iron Mountain Railroad Co., an annual tax of ten per centum of 
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May 7, 1874.] 


all their gross receipts for the transportation of freight and aoe | 
sengers (not including amounts received from and taxes paid to the 
United States) from the first of October, 1866, to the first of Oc- 
tober, 1868, and fifteen per centum thereafter ; which tax shall be 

assessed and collected, in the county of St. Louis, in the same 
manner as other taxes are assessed and collected; and shall be | 
appropriated by the general assembly to the payment of the prin- | 
cipal and interest now due, or nereafter to become due, upon the | 
bonds of the state and the bonds guaranteed by the state, issued 


to the aforesaid railroad companies. 
* * * € * * x * 


SEc. 3. The tax in this ordinance specified shall be collected 
from each company hereinbefore named only for the payment of | 
the principal and interest on the bonds for the payment of which | 
such company shall be liable ; and whenever such bonds and in- 
terest shall have been fully paid no further tax shall be collected 
from such company, but nothing shall be received by the state in 
discharge of any amounts due upon such bonds except cash or 
other bonds or obligations of the state. 

SEc. 4. Should either of said companies refuse or neglect to pay 
said tax, as herein required, and the interest or principal of 
said bonds, or any part thereof, remain due and unpaid, the gen- 
eral assembly shall provide by law for the sale of the railroad and 
other property, and the franchises of the company that shall be 
thus in default, under the lien reserved to the state, and shall ap 
propriate the proceeds of such sale to the payment of the amount 
remaining due and unpaid from said company. 


In pursuance of this ordinance the defendant assessed a tax 
against the plaintiff for the year commencing October 1, 1866, of 
ten per cent. on $2,536,440, that being the gross earnings of the 
road for that year, which is the tax in question. By the agreed 
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In delivering the opinion in the last decided case, Mr. Justice 
Davis uses this language: “‘ It has been so often decided by this 
court that a charter of incorporation granted by a state creates a 
contract between the state and the corporators, which the state 
can not violate, that it would be a work of supererogation to repeat 
the reasons on which the argument is founded. If the contract is 
plain and unambiguous, and the meaning of the parties can be 
clearly ascertained, it is the duty of the court to give effect to it 
the same as if it were a contract between private persons, without 
regard to its supposed injurious effects upon the public interests.” 

The statute of 1852 provided tor an exemption from taxation 
of the ‘“‘ Pacific Railroad, its bed, and of its buildings, machinery, 
cars, and other property.” The tax imposed by the ordinance 
of 1865 was an annual tax of ten per centum of all the gross re- 
ceipts for the transportation of freight and passengers. It was 
directed ‘‘to be levied and collected from the Pacific Railroad.” 
In Wilmington Railroad v. Reid (13 Wall. 264), it was held that 
a statute exempting all the property of a railroad company from 
taxation, exempts not only the rolling stock and real estate owned 
by it, and required by the company for the successful prosecution 
of its business, but its franchises also. In the case before us the 
road bed, buildings, and machinery, cars and other property not 
only, but the “Pacific Railroad” is declared to be exempt from > 
taxation. 

We can not doubt that a contract not to tax a railroad company 
or its property, is broken by the levy of a tax upon its gross re- 
ceipts for the transportation of freight and passengers. 

Waite, Ch. J.—I concur in the judgment of the court which 
has just been announced, but not for the reasons assigned. If 
the assessments complained of is a tax, then I agree with a ma- 
jority of the court in the opinion that it is a violation of the 


case it is stated that “this was assessed in the same manner as } twelfth section of the act of December 25, 1852, and void, I 


other state taxes were assessed in said county, ten per cent., as a 
tax under the ordinance hereafter recited, amounting to the sum 
of $253,644. Upon this state of the facts we are of the opinion, 
first, that the 12th section of the act of 1852 created a contract be- 
tween the state and the railroad company by which the railroad 
was exempt from taxation until it was completed and put in oper- 
ation, and until it shonld declare a dividend on its capital stock, 
not, however, extending longer than two years after its comple- 
tion, Second, that the ordinance of 1865, imposing a tax of ten 
per cent. upon the gross earnings before the road was completed 
and in operation and had declared a dividend, was a violation of 
this contract, and the levy for its enforcement was illegal. 


We omit a reference to other questions which have been ar- 
gued, and express no opinion upon them. We base our opinion 
upon the effect of the statutes already cited. 

The authorities which have been referred to show that a state 
legislature may make a contract to exempt a corporation from tax- 
ation by which it will be bound. 

That the facts recited constitute such an agreement we think 
sufficiently plain. The Pacific corporation was unable to raise 
funds for completing its road. To induce it to go on with its 
work, and to induce individuals and counties to subscribe for 
what the legislature evidently deemed an enterprise of public ben- 
efit, it made loans of the credit of the state from time to time. To 
make the franchise still more valuable to the company, and to the 
end that individuals and counties should be induced to subscribe 
to the stock, the legislature added an exemption from taxation 
until the road should be completed and in operation, and should 
have declared a dividend. That the money value of this exemp- 
tion was great is evident from the fact that the tax imposed for a 
single year, commencing October Ist, 1866, amounted to §$253,- 
644. This transaction amounted to a contract between the state 
and the corporation that there should be no taxation of the com- 
pany until the occurrence of the stipulated events. Humphrey v. 





Pegues, 16 Wall. 244; Wilmjngton R. R. v. Reid, 13 Wall. 264. 


think, however, it is not a tax, but an exaction of the payment of 
the debt due from the railroad company to the state, and as such, 
inconsistent with the provisions of the act ot February 10, 1864, 
which, upon its acceptance by the company, became a contract 
between the parties, and binding upon each. 

Mr. Justice CLIFFORD—I dissent from the opinion of the court 
in this case, because the act of the legislature referred-to does 
not, in my judgment, exempt the company from the tax imposed 
by the ordinance. 

Mr. Justice MILLER also dissents upon the same ground, 


JUDGMENT REVERSED. 





Railway-Aid Bonds—Mandamus to Compel Levy 
of Tax after Judgment—Effect of a Restriction 
on the Power of Taxation in the Act Authoriz- 
ing the Issue of the Bonds. 


STATE Z£XY REL. AULL AND POLLARD v. THE COUNTY 
COURT OF MACON COUNTY. 


Supreme Court of Missouri, St. Louis, April 20, 1874. 


Present, Hon. WASH. ADAMS, __) 
** DAVID WAGNER, | _ 
“ HM. Vortgs,  [ J¥dses. 
“ T.A. SHERWOOD, | 


1. Railway-aid Bonds—Mandamus to Compel Levy of Tax where the Stat- 
utory Limit of Taxation has been Reached.—Where the special act under which 
county bonds have been issued in aid of a railway company, and which is recited on 
the face of the bonds, restricts the power of taxation tor the purpose of paying the 
principal and interest of such bonds to the levying a tax of one-twentieth of one per 
cent. on the assessed valuation of the taxable property of the county, a mandamus will 
not lie at the suit ofa dona Ade holder for value of such bonds purchased before maturity, 
to compel the county court to levy a tax greater than the limit so fixed, for the purpose of 
paying the principal and interest of the same ; and this, although there was at the time 
of the issue of such bonds, and still is, a general law authorizing county courts which 
have issued bonds to railway companies to levy taxes without limitation to pay the in- 
terest on such bonds and to provide a sinking fund to pay the principal. 
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Appeal from the Circuit Court ef Macon County. 


ADAMS, J., delivered the opinion of the court. 

This was an application for a mandamus to compel the County 
Court of Macon County to levy a tax to pay the principal and in- 
terest of several railroad bonds held by the relators as purchasers 
thereof for value before maturity, which bonds had been issued 
in payment of a subscription made by the county of Macon to the 
capital stock of the Missouri and Mississippi Railroad Company. 
An alternatative mandamus was issued, to which defendants made 
the:r return, and the plaintiff filed a replication thereto, joining is- 
sue to the matter set up in the return. 

Upon the final hearing the court found for the defendants, re- 
fused to make the mandamus absolute, and dismissed the petition. 
The plaintiff filed a motion for a rehearing, which was overruled, 
and the relators hzve brought the case here by appeal. 


The county bonds referred to are in the following form: 


“No. I. Five years. 
County of Macon, State of Missouri. 

** $1,000. $1,000, 
“Know all men by these presents, that the county of Macon, 
. state of Missouri, acknowledges itself indebted to the Missouri & 
Mississippi Railroad Company (organized by an act of the gen- 


eral assembly of the state of Missouri), or bearer, in the sum of 


$1,000, which sum the county promises to pay at the office of the | 


county treasurer, in the city of Macon, Missouri, on the 16th day 
of September, 1872, with interest at 6 per cent. per annum, which 
interest shall be payable annually on presentation of the coupons 
hereto annexed, at the office of the said county treasurer in the 
city of, Macon, Mo. This bond being issued under and pursuant to 
orders of the County Court of Macon County for subscription to 
the stock of the Missouri and Mississippi Railroad Company, as 
authorized by an act of the general assembly of the state of Mis- 
souri, entitled ‘an act to incorporate the Missouri and Mississippi 
Railroad Company,’ approved February 20, 1865. 

“In testimony whereof the said county of Macon has executed 
this bond by the presiding justice of the County Court of Macon 
County, under the order of said court, signing his name thereto, 
and by the clerk of said court, under the order thereof, attesting 
the same and affixing the seal of said court. This done at the 
city of Macon, county and state aforesaid, this 16th day of Sep- 
tember, 1867. 

| Macon Co. Seal. } JouN Farrer, Clerk. 

[Seal of Court. ] ’ A.C. ATTERBERNY, 

Presiding Justice of the County Court of Macon County.” 


The coupons attached are in the usual form. 

There is no controversy about the facts. The case was sub- 
mitted on the alternative writ, the return of respondents, and the re- 
ply of relators. The following facts appear: The relators are 
bona fide holders for value of certain past-due bonds and coupons 
which are described in the writ, and which, as appears by recitals 
on the face of the bonds, were issued under ordegs of the County 
Court of Macon County for subscription to the capital stock of 
the Missouri and Mississippi Railroad Company, as authorized by 
an act of the general assembly of Missouri, entitled ‘‘ an act to 
incorporate the Missouri and Mississippi Railroad Company,” 
approved February 20, 1865, and were delivered to said company 
in pursuance of a mandamus from this court. (See State ex red. 
Missouri & Mississippi Railroad Company v. Judges Macon 
County Court, 41 Mo. 453.) The amount of bonds so issued and 
delivered was $175,000, but relators had no knowledge of the 
amount, nor do the bonds on their face disclose the amount. The 
subscription was made without the assent of two-thirds of the 
qualified voters of Macon county. The county in 1867 received 


1,750 shares of stock in said company, which it still holds and 
votes at a!l meetings of stockholders for the election of directors 
and for 0. ‘er purposes, and enjoys all the privileges of other stock- 
holders, 


The county court has every year, from 1867 to 1872, 


| levied upon and collected from the tax-payers of the county a tax 
| of one-twentieth of one per cent. to pay interest, as stated by re- 
spondent. As stated by relators, it has levied taxes sufficient to 
pay the interest, together with $12,500 of the bonds themselves, as 
they matured. Respondents have refused to pay the bonds and 
| coupons in suit, and have refused to levy the requisite tax beyond 
one-twentieth of one per cent. 

It also appears that the Missouri and Mississippi Railroad Com- 
pany accepted its charter and organized under it in April, 1866, 
| that the only authority for issuing the bonds in suit was contained 
| in the thirteenth section of the charter. (Sess. Acts 1865, p. 86.) 
| ‘* It shall be lawful for the corporate authorities of any city or town, 
| the county court of any county desiring so to do, to subscribe to 
| the capital stock of said company, and may issue bonds therefor, 
| and levy a tax to pay the same, not to exceed one-twenticth of one 

per cent. upon the assessed value of the taxable property for cach 
| year.” That the assessed value of property in said county in 
| 1867 was $5,145,810; in 1868 was $5,304,644; in 1869 was $5,191,- 
| 626; in 1870 was $4,874,467 ; in 1871 was $4,264,260, and in 1872 
| was $5,466,434. 

It is conceded that a tax of one-twentieth of one per cent. has 
| been levied, and that it is whdlly insufficient to meet the bonds 
| and interest now due. 


| The point for us to consider is whether the County Court of 
| Macon County is prohibited by section thirteen of the charter of 
the railroad company above quoted, from levying, in any one 
year, a tax of more than one-twentieth of one percent. upon the as- 
sessed value of the taxable property in the county. 

There seems to be no restriction on the power of the county as 
to the amount of stock to be subscribed or the amount of bonds 
to be issued in payment of such subscription, Prudence, indeed, 
would dictate that the county court, in the exercise of its discre- 
tion, ought not to have subscribed any more stock or issued bonds 
to any greater amount than they had authority to raise funds by 
| taxation to meet the annual interest on the bonds, and the princi- 
| pal when they matured. But this, in my judgment, was a matter 
of discretion, and an excessive issue beyond the means of pay- 
ment, of itself, does not render the bonds void. 

Section thirteen of the charter above referred to entered into 
and formed a part of the bonds themselves, and these bonds must 
receive the same construction as though this section had been set 
out in hec v2rba on their face. 

There can be no innocent holder so far as the restriction upon 
the power of taxation is concerned. Each bondholder takes it 
subject to this restriction, and he must ascertain for himself 
whether there has been an over-issue. The records of the county 
court will show the amount issued, and he can examine for him- 
self as to the amount of taxable property in the county. 

The language of section thirteen is plain and positive, and will 
hardly admit of any other than a literal construction. It reads 
that the county court ‘‘may issue bonds therefor and levy a tax 
to pay the same, not to exceed one-twentieth of one per cent. upon 
the assessed value of the taxable property-for each year.”’ 

A county is a mere quasi corporation, having only such powers 
as are delegated to it by the legislature. The county court is the 
administrative agent of the county, and can only exercise such 
powers as are conferred on it by statute. 

At the time this railroad charter was passed, the general law au- 
thorized the county courts which had issued bonds to railroad com-. 
panies to levy taxes without limitation to pay the interest on their 
bonds, and to provide a sinking fund to pay the principal. (1 Re- 
vised Laws 1855, p. 429, sec. 34.) This provision was continued in 
the General Statutes of 1865, and is still the law of this state. 
And no doubt this provision would have entered into and formed 
a part of these bonds, and might have so entered into the obliga- 
tions of the contract as to prevent a subsequent repeal by the leg- 





islature, if there had been no restriction contained in the special 
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act authorizing this subscription. But the very law authorizing 
the issue of the bonds in question also limits the power of the 
county court to levy a tax beyond one-twentieth of one per cent. 
for their payment in any one year. This limitation was enacted, 
not for the bondholders, but for the benefit of the tax-payers, so 
that they might not be harassed with a railroad tax, in any one 
year, too grievous to be borne. 

The only taxes that can be levied by counties are such as are 
provided for by statute. The power of taxation is a sovereign 
right, which belongs alone to the state, and which can only be ex- 
ercised in pursuance of laws which are passed by the legislature 
for that purpose. There can be no such thing as an implied power 
in a county court to levy~a tax The power must be clearly and 
expressly given by statute. We are called upon to compel the 
County Court of Macon county, by mandamus, to do what the law 
does not authorize, but expressly forbids. In my judgment, this 
mandamus was properly refused. The Board of Supervisors of 
Carroll County _v. The United States ex ve/. John Reynolds, de- 
cided by the United States Supreme Court, at the October term, 
1873, reported in the Western Jurist for January, 1874, was a case 
taken by a writ of error from the Circuit Court of the United 
States for the district of Iowa. That case is very analogous to 
the one under review, and fully maintains the doctrines of this 
opinion. It is true two of the judges dissented, but not on the 
point involved in this case. 

Let the judgment of the circuit court be affirmed. Judge Nap- | 
TON, having. been of counsel below, not sitting. The other 


judges concur. 
AFFIRMED. 





Federal Court Practice-- Abatement of Action 
against Officers of the Government—Mandamus. 


UNITED STATES v. BOUTWELL. 
Supreme Court of the United States, October Term, 1874. 


1. Mandamus against Officer— Abatement.—In the adsence of statutory provi- 
sion to the contrary, a mandamus against an cflicer of the government abates on his 
death or retirement from office, and his successc r iu office can not be brought in by way 
of amendment of the proceeding, or on an order for the substitution of parties. 


2. Mandamus.—Office and nature of the remedy by mandamus considered by Mr. 
Justice STRONG 


On motion. Mr. &. 4. Corwine, in behalf of the owners of an | 
order on the treasury of the United States, had applied to the Su- 
preme Court of the District of Columbia for a mandamus on the | 
Hon. G. S. Boutwell, then secreiary of the treasury, to pay it. 
That court refused the mandamus, and the case was brought, on 
error, by the relators here. 
Boutwell resigned his place of secretary, and the Hon. W. A. 
Richardson was appointed to it. Hereupon Mr. Corwine moved 
for leave to bring in and substitute Mr. Richardson on the record 
as the defendant in the place of Mr. Boutwell. It did not appear 
that any application had been made to Mr. Richardson, as secre- 
tary, to pay the draft. Mr. Richardson, by his counsel, opposed 
the motion. 

Messrs &. M. and Q. Corwine, in support of the motion, cited 
The Sapphire, 11 Wall. 168 ; Maddox v. Graham, 2 Metcalf (Ky.) 
56; Hollister and Smith v. The Judges, etc , 8 Ohio State, 201. 

Mr. C. 1. Hill, contra, 

Mr. Justice STRONG delivered the opinion of the court. 

The office of a writ of mandamus is to compel the performance 
of a duty resting upon the person to whom the writ is sent. That 
duty may have originated in one way or in another. It may, asis | 
alleged in the present case, have arisen from the acceptance of an | 
office which has imposed the duty upon its incumbent. But no 
matter out of what facts or relations the duty has grown, what the | 
law regards and what it seeks to enforce by a writ of mandamus | 
is the personal obligation of the individual to whom it addresses | 


After it had got into this court Mr. 


| 


| any delinquency of his owa. 
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the writ. If he be an officer, and the duty be an official one, still 
the writ is aimed exclusively against him as a person, and he only 
can be punished for disobedience. The writ does not reach the 
office. It can not be directed to it. It is, therefore, in substance, 
a personal action, and it rests upon the averred and assumed fact 
that the defendant has neglected or refused to perform a personal 
duty, to the performance of which by him the relator has a clear 
right. Hence it is an imperative rule that previous to making ap- 
plication for a writ to command the performance of any particular 
act, an express and distinct demand or request to perform it 
must have been made by the relator or prosecutor upon the de- 
fendant, and it must appear that he refused to comply with such 
demand, either in direct terms or by conduct from which refusal 
can be conclusively inferred. (Tapping on Mandamus, 283.) 
Thus it is the personal default of the defendant that warrants im- 
petration of the writ, and if a peremptory mandamus be awarded 
the cost must fall upon the defendant. 

It necessarily follows from this that on the death or retirement 
from office of the original defendant, the writ must abate in the 
absence of any statutory provision to the contrary. When the 
personal duty exists only so long as the office is held, the court can 
not compel the defendant to perform it after his power to perform 
has ceased. And if a successor in office may be substituted, he 
may be mulcted in costs for the fault of his predecessor, without 
Besides, werea demand made upon 
him, he might discharge the duty and render the interposition of 
the court unnecessary. At all events, he is not in privity with his 
predecessor, much less is he his predecessor's personal represent- 
ative. As might be expected, therefore, we find no case in which 
such a substitution as is asked for now has ever been allowed in 
the abseace of some statute authorizing it. 
the statute of gth Anne, chapter 20, section 1, it was the acknowl- 
edged doctrine in England that the rules and practice as to abate- 


On the contrary, after 


‘ment by death, resignation or removal from office were the same 
in cases of mandamus as in personal actions. By that statute it 
was enacted that the prosecutor or relator may plead to or tra- 
verse all or any of the material facts averred in the return, the de- 
fendant having liberty to reply, take issue or demur, and it was 
directed that such further proceedings might be had as might have 
been had if the prosecutor had brought his action on the case for 
a false return. Thus mandamus became, in effect, a personal ac- 
tion against the defendant. See Chitty’s General Practice, 3d ed., 
1406-1409. This statute was in force in Maryland when the Dis- 
trict of Columbia was a part of that state, and hence it is in force 
in the District now. Therefore, whatever may be the rule else- 
where, here a writ of mandamus must abate whenever the per- 
formance by the defendant of the personal duty it seeks to enforce 
has become impossible. 

The law was changed to some extent. in England by the later 
act of parliament of 1 William IV., chap. 21, sec. 5, by which it 
was enacted that in case the return to any writ (e/ #andamus) 
within the purview of the act should, in pursuance of an allow- 
ance made by it, be expressed to be made on behalf of any other 
person than the defendant, the further proceedings on such writ 
should not abate or be discontinued by death, resignation or re- 
moval from office of the person who made such return, but the 
same might be continued and carried on in the name of such per- 
son, and if a peremptory writ should be awarded, it might be di- 


| rected to any successor of such person in office or right. No 


similar statute exists with us, and its enactment in England wasa 
recognition of the rule that the death, resignation, or removal 

from office of the defendant worked an abatement of the action. 

It required a statute to change the rule, and to avoid injustice, the. 
costs of the writ, when issued and obeyed, were committed to the 

discretion of the court. 

And even the retirement of the defendant from office, and his 
consequent inability to perform the act demanded to be done, 
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does not abate thg writ, or necessitate its discontinuance ; there is 
still an insuperable difficulty in the way of our directing the sub- 
stitution asked for. We can exercise only appellate power. We 
have no original jurisdiction in the case Marbury v. Madison, 
1 Cranch, 137; Kendall v. United States, 12 Peters, 526. But 
any summons issued, or rule upon Mr. Richardson requiring him 
to become a party to the suit, would be the exercise of original 
jurisdiction over both a new party and a new cause, for a duty 
which he would be required to perform would be his own, not that 
of his predecessor. 
MorIon DENIED. 

NoOTE.—In many of the states their liberal statutes of amendments apply, 
either in terms or by judicial construction, to the writ of mandamus and the 
proceedings under it. ‘The principal case relates to an official duty which 
rests upon the officer to whom the writ is directed. The Secretary v. McGar- 
rahan, 9 Wall. 298. But where a duty rests upon a municipal corporation, it 
has been held that there is, in certain cases, an option to direct the writ either 
to the corporation in its corporate name (serving it upon the office-s who have 
the power to perform its c»mmand), or to those officers whose duty it is to ex- 
ecute it, by their official designation. Tapping, 315, 317; Dillon Munic. 
Corp. sec. 699. 

As to the effect of a change in the membership of a municipal council pen- 
ding proceedings in mandamus against the council, and that the proceedings 
do not thereby abate, see Maddox v. Graham, 2 Metc. (Ky ) 56, 63, 71; Lou- 
isville v. McKean, 18 B. Mon. 9, 13; Soutter v. Madison, 15 Wis. 30; Pe- 
gram v. Commiss., etc., 65 Nor. Car. 114. Dillof Munic. Corp., sec. 712 
aad cases cited. 





Actions against National Banks in the Federal 
Courts—Local Jurisdiction. 


W.S. MAIN, ASSIGNEE, v. SECOND NATIONAL BANK OF 
CHICAGO. 


United States District Court, Western District of Wisconsin, 
April 21, 1874. 


Before Hon. JAMEs C. HopkIns, District Judge. 


1, Suits against National Banks in Federal Courts— Territorial Jurisdic- 
tion. - In a suit in one of the federal district courts against a national bank whose iad- 
itat is in another district, jurisdiction is not acquired by service of summons on the 
cashier of such bank, who happens to be found within the district in which the suit is 
brought. 

HS. Orton and W. F. Vilas, for plaintiff; Zenneys, Flower 
& Abercrombie, for defendant. 

Hopkins, J.—This is an action brought by the plaintiff, an as- 
signee in bankruptcy, against the Second National Bank of Chi- 
cago, Illinois. 

The suit was commenced by the service of summons upon the 
cashier, who was found within this district. The defendant moves 
to dismiss the suit for want of jurisdiction, because the defendant 
bank is located in Chicago, Illinois, and not within the western 
district of Wisconsin. In the argument filed in support of the 
motion it is claimed that a national bank can not be sued in any 
court ou¢ of the judicial district wherein it is ‘‘ located "’ or ‘‘estab- 
lished.”’ I do not think the general banking law admits of such 
an interpretation. The eighth section of the act of June 3, 1864 
(13 U. S. Statutes at Large, 101), provides that ‘such corporations 
‘may sue or be sued in any court of law and equity as fully as 
natural persons.’’ I do not think the provision in the 57th section 
of the act restrictive of the general authority, but that it was in- 
tended rather to enlarge the operation of the 11th section of the 
judiciary act of 1789 (U.S. Statutes at Large, 78), and to con- 
fer upon such organizations the right to sue and be sued in the 
federal courts in the district where located by a citizen of the same 

_ district ; and I fully concur with Judge BLATCHFORD’s views con- 
tained in his opinion in The Manufacturer’s National Bank of 
Chicago v. Baack, 8 Blatch C.C. 137, that the banks organized 
under the general banking act of congress are to be deemed res- 
idents or inhabitants of the state or district where they are “ lo- 

cated ” and “ established.’’. The provisions of the act referred to 





[N amber 19, 


by him are sufficient to warrant that conclusion, and if this were 
_ the only point, I should have no hesitancy in overruling the mo- 
tion. But there is a question arising under the provisions of the 
11th section of the judiciary act of 1789, which, as interpreted 
by numerous decisions of the federal courts, seems to me 
| to constitute an insuperable objection to the plaintiff's 
|right to prosecute this defendant in this court. That 
| section provides that ‘no civil suit shall be brought before 
.either of the courts (circuit or district) against an _ inhabi- 
tant of the United States, by any original process i any other 
district thar thai whereof he is an inhabitant, or in which he shall 
be found at the time of serving the writ.’ That the defendant 
was not an “ inhabitant ’”’ of this district when this suit was com- 
menced, is too plain for discussion. The remaining question is, 
was the defendant ‘found ’’ here at that time? The defendant, 
as before stated, was ‘ located’’ at Chicago ; that was its Aadztat. 
That does not move around with the person of its officers; the 
corporation is not migratory. It could not, of its own will and 
without authority of law, change its location to this state. There- 
fore I must hold that this court has no jurisdiction over this de- 
fendant ; that it was not ‘‘found”’ here within the meaning of that 
statute. In the case of The Bank of Augusta v. Earle, 13 Peters, 
589, the court, in speaking of locality of corporations, says: ‘It 
| must dwell in the place of its creation, it can not migrate to an- 
| other sovereignty."’ This, it is true, was said of a state bank, but 
| the same may, with equal propriety, may be said of a national 
|bank, They have a local habitation—a place of business within 
a state or district—as much as astate bank. Justice NELSON, in 
Day v. Newark India-rubber Manuf. Co., 1 Blatchford, 628, and 
in Pomeroy v. N. Y. & N, H. R. R. Co., 4 Blatchford, 120, exam- 
ined this question very fully, and arrived at the conclusion in both 
cases—notwithstanding there was a statute of the state of New 
York authorizing service to be made upon officers of such foreign 
company within the state, which would give the state courts ju- 
risdiction of the corporations ; that the corporations were not “‘ in- 
habitants "’ of the state, and were not ‘‘found ”’ there because their 
officers or agents resided or came into that district; that the offi- 
cers were not the corporations, and the corporations were not, 
therefore, found within the district. This is a jurisdictional ques- 
tion, and “‘ state laws can confer no authority on this court in the 
exercise of its jurisdiction, by the use of state process, to reach 

either person or property, which it could not reach within the 

meaning of the law creating it.’’ Toland v. Sprague, 12 Peters, 328. 
I do not think the practice act of June 1, 1872 (17 Statutes 
at Large, p. 196), changes the rule, That relates to the prac- 
tice and proceedings in suits against parties who may 

be prosecuted in the federal courts, but does not profess 
to enlarge the jurisdiction or to extend it over persons or 
cases not before within the cognizance of the court. As said 

in Tolond v Sprague, supra, p. 330, “‘ The acts of congress adopt- 
ing the state process adopt the form and mode of service only 

so far as the fersons are rightfully within the reach of such pro- 

cess,and did not intend to enlarge the sphere of the jurisdiction of 
the circuit courts.”’ I think the same construction should be given 

to the act of 1872 above mentioned ; and so construed, it does not 

relieve the case of the question of the Aadztat of the defendant 

being without the district, and not, therefore, subject tothe process 

of this court. The motion is therefore granted and the suit dis- 

missed. 





Suit DISMISSED. 


Takin 


Liberties with the Court — Compulsory 
Payment. 


A correspondent in Boston sends us a brief which was submitted to the 
Supreme Judicial Court of Massachusetts in a notable case, and which we 
print below. The counsel for the defence in the case, who drew it, we be- 
lieve usually writes over the nom de plume of Pelham. Therulec is to hand 
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this case. After an inspection by the late chief justice and one of his as- 
sociates, and a consultation between the two, in which much concern was 
apparent, the brief was returned to the counsel with the remark that it was 
not a proper brief to be read by the judges. We should agree with Mr. 
Pelham, that the case is interesting, not to speak of the affecting part. 
Trial by jury was waived, and the case was heard before the chief justice 
of the Superior Court, who found the payment was voluntary and entered 
a verdict for the defendant. The full court, however, upon argument, 
overruled him and decided that the payment was compulsory. Opinion by 
CHAPMAN, C, J. 
party. An appeal, as we believe is rarely the case in Massachusetts, was 
taken to the newspapers. The case excited much comment, ending, how- 
ever, as such appeals usually end. ‘The opinion was supposed to be in 
conflict with one given by the late Chief Justice SHAw, some years previ- 
ously, in a somewhat similar case—Commonwealth v. Hunt and others, 4 
Met. 111—in which the report says the case supposes the defendants were 
not bound by contract, but free to work for whom they pleased, or not to 
work at all if they so prefer. And as in that case, so in this, it was ar- 
gued that since each one of the defendants had a right to quit the plain- 
tiff’s employment when he pleased, all must have that right. Judge SHAW 
had also said, in the case of Hunt and others above, that a conspiracy 
must be a combination of two or more persons by some concerted action to 
accomplish some criminal or unlawful purpose, or to accomplish some pur- 
pose not in itself criminal or unlawful, by criminal or unlawful means. 
But here there was no combination to violate a contract. It was said this 
distinction had been lost sight of in this case. A note at the end of the 
report says, after this opinion was given the case was settled by the parties. 
Our correspondent says this is true; but, he adds, it was settled by the 
plainttff withdrawing his suit and paying his own cost, and the costs of the 
defendants likewise. As for the brief, we suppose that Mr. Pelham 


thought 
“"Tis liberty alone that gives the flower 


Of fleeting life its lustre and perfume.” 
SUPREME JUDICIAL COURT. 
SUFFOLK, SS. 
CAREW vs. RUTHERFORD ¢é7 als. 
DEFENDANTS’ BRIEF. 

The story of this case is interesting and affecting. 

There was a man whose name was Carew, and he was a stonecutter and 
had a shop at South Boston, and he had contracted to furnish a great many 
stones, curiously cut, to Father Lyndon, who was then building the great 
Roman Catholic Cathedral. And this stonecutter was in need of other 
men, skilled in such stone-cutting, to cut these stones. And there was, at 
the same time, in Boston, an association of journeymen stonecutters. And 
most of the workmen of the best skill in that branch of industry in the 
city belonged to that association. The end in contemplation by the asso- 
ciation, as set forth in the preamble, was “ civilization.” It was expected 
to reach it by “ marching thereto hand in hand,” stopping only occasion- 
ally on the way to “ embrace the advantages which are to be derived from 
athorough knowledge of business throughout this land.’”’ When in the 
autumn the swallows are about to take their flight to a better winter land, 
they assemble. Then together wing their way. Alone arid unaided, few 
would survive the peril of the route. But how truwe it is, though the infi- 
nite is man’s aim, the indefinite only, alas! is his right. 

The constitution, or articles of association, provided, among other 
things, it should be especially the duty of the members to aid apprentices 
in acquiring a knowledge of “ ornamental work.” And to this end these 
articles further provided, that no such work begun in one yard should be 
sent away to be finished in another. Then, for the due enforcement of the 
articles of this constitution, it was still further provided, that in case any 
stonecutter should do any act injurious to the trade or association, heshould 
be taken and deemed to be a “scaé,’’ and his shop should be styled a 
“ scab shop,’ and the men who, after this sentence, continued to work for 
him, were to be denounced as “inveterate scabs.’ 1 suppose this word 
“inveterate” was used to imply long-continued—on the principle, doubt- 
less, that so great a crime could only be committed by one who had been 
long in criminal practice. There were some minor penalties to be imposed 


on the journeymen for simple misdemeanors, but none other on the em- | 


ployers. There was to be previded a fund for the sick and the ikers. 


The opinion was es;ecially unsatisfactory to the labor | 
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the briefs to the judges before the arguments are begun, which was done in | And to prevent possible misapprehension, perhaps I ought to state, these 


strikers were not at all men who smote with their hands, but men who, in 
certain conditions, refused to use their hands to labor, preferring rather 
to suffer hunger and cold, like the old lady, who is said to have observed, 
“« My daughter had rather cry than pick up chips.” 

Now it happened that this Mr. Carew sent his ornamental work, as it 
was called, away to be finished. This was reported to the association. 
The association chose a committee to enquire into the fact. 
The fact was established. 


The commit- 
tee enquired. It was deemed to be injurious 
to the trade and to the association. He was adjudged to be a “ scaé,”’ and 
his shop was a “scaé’’ shop. His workmen left him. 

The association voted it would take $500 as an “ initiation fee,”’ and re- 
move the scab, if he so elected. He asked for a hearing. A hearing 
was granted tohim. He humbly represented he had always been a good 
association man, and begged that the doom might be made less. The as- 
Thescab remained; and there was, moreover, a sore 
under the scab. He could not get skilled workmen to do his work. No- 
body threatened him. 
Men said simply, “‘ We won't work ; ’ 
name. He laid his grief in the balance. 
Scratching did not help it. It needed an ointment, and the price of that 
ointment was $500. He looked at his 
money and he looked at the scab. Whether it were better to part with 
both or to keep both? He took ten days to consider this questjon, and then 
made up his mind, what there was of it, to pay $500; and he paidit. And 
lo! the scab was removed! 


sociation adhered. 


There was no force or menace of force. No com- 


’ 


pulsion. and they gave him a bad 


There was a teasing desire. 


The situation was not pleasant. 


A year and more passed, and Mr. Carew seeks to recover this money 
back. Jury wa: waived, and the judge who tried the case found the pay- 
ment was voluntary, made under no mistake of facts, no duress of person 
or property, and no compulsion, but because the plaintiff deemed that his 
interest would be promoted by paying it. I cite Cunningham vy. City of 
Boston, 15 Gray, 468 ; v. Munroe, 471. 











Recent Decisions of the Supreme Judicial Court 


of Massachusetts. 
[Compiled by Henry N. Sheldon, Esq., of the Boston Bar.] 

Judgment—Estoppel.—The surety in a recognizance given by a judg- 
ment debtor, reciting the recovery of the judgment, can no more avoid the 
judgment by plea and proof than the original debtor. Way v. Lewis. Plain- 
tiff recovered judgment against J. S. on a promissory note, and caused his 
body to be arrested on execution thereon. The judgment debtor, under a 
statute, recognized with surety to surrender himself for examination as to his 
estate. This condition being broken, the plaintiff brought suit on the recog- 
nizance against J. S. or his surety. The surety offered to show that J. S. had 
paid the judgment before judgment, and that plaintiff had taken the note in 
violation of an agreement with J.S. Hedd, that the evidence was inadmissi- 
ble. J. 

Witness—Criminal.—A person accused of a crime and voluntarily testi- 
fying in his own behalf under a statute allowing him so to do, waives thereby 
his privilege of not being compelled to criminate himself. Commonwealth v. 
Nicho's. 

Defendant was indicted for adultery alleged to have been committed with 
J. S. in Middlesex county. At the trial he testified in his own behalf that he 
had never committed adultery with her in Middlesex. On cross-examination 
he was asked whether he had ever committed that crime with her in Essex 
He objected to answer, on the grounds that it was incompetent and 
Held, that 


county. 
immaterial, and that the answer would tend to criminate himself. 
he was rightly compelled to answer, Ib. 

Negligence.—It is for the jury to say whether a passenger on a horse-car 
is guilty of negligence in going to and standing upon the front platform, he 
having testified that there was not room for him in the car. Muguire v. Mid- 
dlesex R. R. Co, 

The mere fact that a passenger, injured while on the front platform of a 
horse-car, was drunk at the time, will not prevent his recovering damages 
against the company. Ib. 

Unlawful Contract.—Under a statute providing that all persous using 
cans for the sale of milk shall have them sealed by an officer, and shall also be 
responsible for their correctness, and that the buyer may also demand to have 
them sealed, and imposing a penalty for the use of cans that have been con- 
demned on examination, the sale of milk in unsealed cans is lawful, and the 
seller may recover price, unless the buyer has demanded that they be sealed. 
Ritchie v. Boynton. 
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Lien.—Under a statute giving boarding-house keepers a lien for the price 
of board on the property of their boarders, the lien attaches as and when the 
board is furnished, although the board is payable at regular times and the 
lien is sought to be asserted for board for which the time of payment has not 
arrived. Smith v. Colcord. {In Fitch v. Newberry, 1 Doug Mich, 1, the 
court say that in the case of a maritime lien for freight, the relation of debtor 
and creditor must subsist between the owner of the goods and the carrier, so 
that an action at law might then be maintained for the payment of the debt 
sought to be enforced, But the two cases are not irreconcilable. ] 





etes: and Sunbien. 





A correspondent in Wyandott, Kansas, sends the following note of en- 
quiry: 

«Please look at sec. 41, chap. 93, p. 232 of the session laws of Kan- 
sas for 1873, and answer, whether a foreign corporation (insurance com- 
pany) can come into Kansas, solicit subscriptions to its stock, and take a 
stock-note (permitted by its charter in the home of it creator) in payment 
for the subscription, and enforce a collection of the assessments upon the 
same in the courts of Kansas, never having complied with the require- 
ments of said section. Is not the taking a subscription and receiving a 
stock-note ‘business of insurance’—not strictly ‘business of insurance,’ 
but one of the agencies or instruments of the business, so connected with 
it that it is necessarily a part of it? The corporation is organized to do a 
‘business of insurance,’ nothing else, and the moment it crosses the 
state line by-its agent, in any manner attempting to aid the company, is it 
not a ‘ business of insurance ?’”’ 

’ We should be glad to hear from any of our Kansas readers on this ques- 

tion. From the fact that its solution depends upon a local statute, we do | 
not feel warranted in attempting to answer it. 


Epirors CENTRAL Law JoURNAL:—Among the enumerated powers 
by the charter conferred upon the city council of the tity of Mattoon, Illi- 
nois, are the following : 

“ Thirteenth. To license, tax and regulate merchants, &c. 

“ Fourteenth. To license, tax, regulate and suppress hackmen, &c. 

“ Fifteenth. To license, tax, regulate, prohibit and suppress billiard ta- 
bles, &c. 





“Sixteenth. To authorize the proper officer of the city to grant and is- | 


sue licenses, and to direct the manner of issuing and registering thereof, 
and the fees and charges to be paid therefor; * * * * * * but no 
license for the sale of wines or other liquors, ardent or vinous, fermented or 
malt, at wholesale or retail, by grocery-keepers, inn-keepers, or others, 
shall be issued for less than fifty dollars or more than one thousand dollars. 

“Seventeenth. To restrain, regulate and prohibit the selling or giving 


away of any intoxicating or malt liquors by any person within the city, ex- | 


cept by persons duly licensed.” 

These are all the provisions of the charter on the subject of intoxicating 
liquors. 

By the sixteenth section, power somewhere to grant license is assumed 
but not conferred. The same may be said of the seventeenth section—the 
word “license” being omitted from the clause conferring power on this 
subject. 

Has the council power to grant license to sell intoxicating liquors in the 
city, so as to protect the licensee from prosecution under the state law, which 
punishes him who sells without license ? J. F. Hi. 


ANSWER.—The question asked by our correspondent seems to relzte to | 


a local controversy, and its solution dependent upon, or at least liable to be 


influenced by, local or general legislation, with which we are not familiar. | 


Such questions we can not undertake to answer. [If all the data are given, | 
we would incline to the opinion that the council possessed the power to | 
grant licenses to sell intoxicating liquor ; but whether such licenses would 


protect the licensees from prosecution under state laws might be a different | 


question, and one entirely dependent upon the = of the state. 











Book Notice. 

LecaL Maxims, CLASSIFIED AND ILLUSTRATED. By HERBERT Brown, 
LL.D. Seventh American, from the fifth London edition, with refer- 
ences to American Cases. Philadelphia: T. and J. W. Johnson & Co. 
1874. 


Since 1845, when the first edition of this well-known treatise was pub- | yet to such extremities of legal fiction have we come at last. 





; 
lished, five editions have appeared in England and seven in this country, 
It is a work which has an established place in the legal literature of both 
countries. By reason of its wider range and greater usefulness, it at once 
| superseded Wingate’s Maxims and other similar collections, and holds its 
place to this present without a rival; and as its learned author, in 1870, 
| gave to the last English edition the benefit of a careful revision, the period 
is far distant when the work is likely to have a competitor for professional 
favor. This work, as well as the same author’s ‘“‘ Commentaries.on the 
Common Law,” shows that he has thoroughly studied the principles of 
English jurisprudence, and that he was well fitted to collect and explain 
the Maxims of the English law, whether indigenous or adopted, and to 
point out their purpose, scope and limitations and the exceptions to which, 


in their practical application, they are subject. 

| The present edition is superior to any of the previous ones. It has beenre- 
| vised én factas wellas in name, and contains nearly 1000 pages. The judicial 
| decisions of Great Britain down to the latest date have been examined and 
pressed into the service of the author and made to enrich and illustrate his 
pages. It is asomewhat popular impression that the work is chiefly useful to 
students, but this is, in our judgment, a mistaken notion. It is true that it 


| does discuss elementary legal principles, and hence it is adapted to the wants 
| of students, but as the author has drawn his principles and illustrations from 
| adjudicated cases, his treatise is especially useful to the practicing lawyer, 
| and to the judge—more useful, as we think, than to the mere student. The 
| title-page informs the reader that the work contains “ references to Amer- 
| ican cases.”” To some extent this is true, but the references are by no 
| means copious or complete. It has no American editor, and unless it were 
| properly edited it were better without one. Its practical value here would 
be much enhanced by a more full citation of the American cases, and we 
| Suggest to the enterprising publishers that they select a learned legal scholar 
| from the American bar or bench, under whose auspices the next ¢dition 
| may some years hence be introduced to the profession. 





Legal News and Notes. 





—THE house judiciary committee has authorized a bill to be reported 
to the house allowing circuit and district judges throughout the United 
| States to employ stenographers at a salary of eight dollars per day, to re 


port the decisions and proceedings of their courts. This is considered as 


a very essential matter, and will very much facilitate the keeping of such 
records in a correct and proper manner. 


—THE house committee on public lands have agreed upon a bill to. pro- 
It provides that where a settler has filed a 
| claim in the interior department before the withdrawal of the land from 
| settlement he shall not be dispossessed. 


tect settlers on railroad lands. 


tlers from lands granted to railroads if they have taken possession subse- 
| quent to the location of the route. The measure is intended to protect a 
large number of settlers who are now oppressed by the rulings of the inte- 
rior department. 


—An amusing scene took place the other day in the Supreme Court of 
| New York, special term, in New York city, at the conclusion of Dilleber v. 
Home Life Ins. Co. The case was a suit upon a policy of life 
insurance, and the defence was fraud in deceiving the company in 
| regard to the health of the insured in the application for the policy. The ev- 
| idence made out an unequivocal case of an attempt to swindle the com- 
| pany by procuring an insurance upon the life of a man who was known to 
himself and friends to be in an advanced stage of an incurable disease. 
Upon this testimony a motion was made by the defendant’s counsel that the 
court direct a verdict for the defendant. Owing to the importance of the 
| case, Judge VAN VorsT took the papers and prepared a written opinion, at 
| the conclusion of which he directed a verdict for the defendant. 
“‘ Listen to your verdict as recorded,” shortly called out the clerk to the 
| jury; ‘‘ you find for the defendant ?”’ 
“No! no!” exclaimed the jurymen, all evidently being taken by sur- 
prise at this unexpected procedure. 
“You are discharged,” blandly observed the judge, and as they left, a 
| more blank-looking set of jurymen was never seen. 
| This scene presents a curious theme for speculation. If trial by jury is 
| a bulwark of popular right, what kind of a bulwark does it become where 


| the judge coolly enters upon his record a verdict as the verdict of 


| the jury, they at the same time shouting from their box “no! no!” And 


The department now removes set- * 
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